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IN THE COURT OF COMMON PLEAS
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
- TRIAL DIVISION - CIVIL

JEFFREY PETER DATTO, Ph.D. ; JULY TERM, 2007

v - NOST3 pogkereD

THOMAS JEFFERSON UNIVERSITY, DEC 21 2007
et al. ' : K. GALLAGHER

MEMORANDUM OPINION AND ORDER

s

Manfredi, J. | : December 2| , 2007

Before the Court is Dr. Jeffrey Peter Datto’s Motion for a

Preliminary Injunction, seeking an order that he be “immediately

reinstated back to Thomas Jefferson University as a medical student
and PrinCipal Investigator on the NIH grant # 1 F30 NS43‘918-O1 and
be granted all rights,‘privil}eges, and benefits of those positions.”
The Motioh is opposed by Defendants Thomas Jefferson University
Hospitals, Inc., (héreinaﬁer “TJUH") and Thomas Jefferson University

(hereinafter “TJU”). We ordered that a hearing be held on_Dec%[pber
(OPIES SRR

PURSUANTTO P

18, 2007, and notice was giv/en to the parties.

s
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! Plaintiffs Memorandum of Law in Support of Motion for Preliminary Injunction, 1.
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On December 18, 2007, the parties appeared before the Court
and a hearing was held. Testimony was faken from Dr. Datto, who
was cross-examined, and various documents were presented._2
Defendant TJU introduced several documents during the course of
the cross-examination of Plaintiff. No testimony was presented by
~ either TJUH or TJU, and neither Defendant made an offer of proof as
to testimony it would seek to present, or requested an -adjournment to
obtain witnesses and present testimonial | or other evidence.
Following the hearing, we held fhe matter under advisement.

For the reasons set forth below, we are granting preliminary
injunctive relief to Dr. Datto, as to Thomas Jefferson University, and
denying it as to Thomas Jefferson University Hospitals, Inc. An
appropriate order follows this Memorandum Opinion.

Findings of Fact

1. P!aintiff’s testimony and the documents presented with his
motion were not meaningfully contested or impeached, and
we found his testimony credible.

2‘. Plainﬁff was a student at Thomas Jefferson University, in a

combined M.D./Ph.D. program, commencing in 1998. He

2 We view this matter to be of some urgency, as indicated herein. Accordingly, although the transcript of
the hearing is not available as of this date, we will, where appropriate, summarize the relevant testimony as

we recall it.




completed the first twoiyeérs of medical school, then
performed Ph.D. work in the department of neurosurgery
between 2000-2002, when he then retumed to medical
school. He was awarded his Ph.D. by TJU.

3. Plailntiff was principal investigator on NIH Grant # 1 FBO
NS43918-01.

4. Plaintiff was placed on academic probation and thereafter
suspended for alleged insufficient academic performance.

5. On July 20, 2005, Bernard L. Lopez, M.D., Assistant Dean of
Student Afféirs for TJU's Jefferson Medicall College wrote
plaintiff setting forth three conditions and advising Plaintiff
that if he met those conditions successfully, the Committee
on Student Promotions “will rescind your dismissal and will
prepare a remedia}tién plan that will include a remediation of

| [plaintiff's] Medicine sub-internship. The Iengfh of this

»3

remediation will be on the order of 6 mbnths.

6. The conditions set forth in the July 20, 2005 letter were, in

summary:

? Exhibit D, to Plaintiff’s Motion for Preliminary Injunctiorr.




a. Independent psychiatric evaluation finding plaintiff

medically and psychiatrically stable to resum'e medical
Astu‘dies. |

b. Entry into a contract with Physicians Health Program.

. Agree to modify his dean’s letter to include diagnosis of
bipolar disorder and accommodations requested to keep
it under control.

7. Plaintiff has fulfiled the first two conditions,* and stands |
ready to fulfill the third condition.

8. On July 21, 2005, Richard R. Schmidt, Ph.D., Chairman_-of
TJU's Jefferson Medical College Cpmmittee on Student
Promotion wrote a letter to Plaintiff qualifying Assistant Dean
Lopez’s letter of the previous day.’

9. | On me 27, 2005, Plaintiff sent’ an e-mail-to Assistant Dean
Lopez, inquiring about the “will reconsidér” language of _the
Schmidt letter, as Comparéd to the “will rescind” language of
the earlier Lopez Ietter.»’; Assistant Dean Lopez responded by
e-mail, stating: *Hi Jeff, That is simply 'the wording of the

letter that was chosen. If you are successful with meeting

* Exhibits G-2 and G-3, to Plaintiff’s Motion for Preliminary Injunction.
° Hearing Exhibit D-1.




the conditions, your dismissal will be révisited and you will
be reinstated.”
10. On or about October 12, 2006, Thomas A. Klein, M.D.,
" Chairman of TJU’s Jefferson Medicai College Committee on
Student Promotion wrote Plaintiff that “The Committee has
considered/all relevant facts and your entire record, and |
regret to inform you that your request [for reinstatement] is
denied. You are no longer a candidate for reinstatement.
You have otherwise exhausted all rights to appeal at the
“University. This decision is final.”” The letter wés sent to
Plaintiff's parents’ home, and was not received by Plaintiff
~ until some 4-6 months later. N
11. There is no evidence of record as to what was considered by
the Committee in reaching its denial of Plaintiff's-request for
reinstatemént, or whether the Committee ' considered
Plaintiff's compliance, or willingness to comply with the terms

set forth in Dean Lopez’s July 20, 2005, letter and reaffirmed

by him in his July 27, 2005 e-mail.

¢ Hearing Exhibit P-1.
" Hearing Exhibit D-2.




12.

13.

14,

15.

16.-

17.

Plaintiff's alleged poor academic performance is not an
issue, in that academic performance was not cited as a |
circumstance or requirement for reinstatement. Plaintiff
does not challenge the academic dismissal as part of his
request for a preliminary injunction, rather he challenges the
failure to honor the terms set forth for his reinstatement.
Plaintiff is currently without heaith insurance, a benefit he
enjoyed as a student and principlle grant investigator.

If Plaintiff is not reinstated at this time, he will lose the benefit
of the medial exams and boards heﬁ has taken and passed

with scores higher than TJU averages, which exams/boards

“have an expiration date. Once the operative life of these

results expire, Plaintiff will be forced to again -stUdy for them,
retake them, and obtain the required scores.

If Plaintiff is not reinstated to TJU, he cannot transfer to

“another medical program.

If Plaintiff is not reinstated to TJU, he will have no realistic
hope of ever obtaining his medical degree.

If Plaintiff is not reinstated to TJU as a medical student and

principle investigator on his grant, he will suffer immediate




18.

19,

20.

21.

22.

23.

and irreparable harm which cannot be compensated by
money damages.

The injuries- to Plaintiff if he is not reinstated are irreparable
and will cause damages whtch can be estimated only by
conjectdre, and not by any accurate pecuniary standard.

The injury to plaintiff if he is ‘notreinstated is great.

There is no evidence that any injury will be visited'upon TJU

by reinstating plaintiff as a medical student and principal

investigator.

The injury to plaintiff-if he is not teinstated, outweighs any
injury te TJU. |

The reinstatement of plaintiff to TJU as” a medical student
and principal investigatorr serves to restore the parties to
their status prior to the issuance of the October 2006 denial
of reinstatement, at which juncture plaintiff was eligible for
reinstatetnent upon compliance with the terms of Assistant
Dean Lopez's July 20, 2005 letter.

The TJU Committee on Student Promotion abused its

discretion in disregarding the terms of reinstatement agreed




24,

25.

26.

27.

28.

to by TJU in Assistant Dean Lopez’s July 20,'2005 letter and
July 27, 2005 e-mail affirmation thereof.

There was no evidence prese.nt_ed of any process in the TJU - |
Committee on Student Promotion’s disregard of the terms of
TJU in Assistant Deah Lopez’s July 20, 2005 letter and July
27, 2005 e-mail affirmation. |

The TJU Committee on Student Promotion provided Plaintiff
with no explanation for its decision to deny. him

reinstatement, no meaningful explanation of how it reached

- that decision, and no explanation why it was not permitting

him to fulfill the te.rms for reinstatement set forth in the July
20, 2005 Iettereend July 27, 2’005 e-mafl affirmation.

There was no evidenee of any violations of any TJU policy of
procedure between July 20, 2005 and October 2006.

The TJU Committee on Student Promotion breached the
TJU’s contra_ct for reinstatement with Plaintiff and such
breach is actioneble;

A preliminary injunction reinstatin.g Plaintiff to TJU és a
medical student and principal investigator is reasonabvly.

suited to abate the improper conduct of TJU.




29.

30.

31.

32.

Plaintiff's motion for injunctive relief is not confined to the

Pennsylvania Whistleblower Statute, but instead adequately

‘invokes issues relating to breach of contract and abuse of

discretion by TJU.

The Court- takes judicial notice that the NIH (National
Institutes of H‘ealth) is a division of the United States
Department of Health and Human Services.

There was no evidence presented on the question of
whether TJU is a private or a public institution.

Plaintiff.has not bresented any facts which would support
injunctive relief againsf TJUH, nbr even any relief which

TJUH could grant him.

Conclusions of Law

33.

34,

A pro se litigant is not entitled to be excused from application

of the rules.?

Plaintiff meets the essential prerequisites for a preliminary

injunction:

& » Any layperson choosing to represent himself in a legal proceeding must, to some reasonable extent,

- -assume the rigk that his lack of expertise and legal training will prove his undoing.” Vann v.
Commonwealth Unemployment Compensation Bd. of Review, 508 Pa. 139, 148, 494 A.2d 1081, 1 086 ,
(1985) (quoting Groch v. Unemployment Compensation Board of Review, 81 Pa. Commw. 26, 472 A.2d

286, 288 (Pa. Cmwlth, 1984)).




a. that a preliminary injunctidn is necessary to prevent
immediate and irreparable harm which could not be
compensafed by damages;

b. that greater injury would result from refusing to g’rant a
prelim‘inary injunction than by granting it; and

c. that it properly restores the parties.to their status as it
existed immediately prior to the alleged wrongful
conduct.®

_‘ 35. In order to obtain a préliminary injunction a plaintiff must also
demonstrate that the action sought to be restrained is

“actionable and that the ‘injunction is reasdnably suited to

abate the actions of defendant.™ |

36. The ability to transfer to another school and preserve the
credits achieved for-the purpose of transfer are within the
- peculiar province of equity, si.nce there is no legal remedy."

- 37. Preventin.g a student from completing the educational

process, as compared with. mérely delaying that completion

? John G. Bryant Co., Inc. v. Sling Testing and Repair, Inc., 369 A.2d 1164, 1167 (Pa. 1977).

10
Id. : _
" Strank v, Mercy Hospital of Johnstown, 117 A.2d 697 (Pa. 1955).

10




and allowing student to apply for readmiésion, constitutes
ireparable harm.

38. vCourts will not ordinarily interfere in the internal disciplinary
proceedings of a private college, “unless the process had
been -»fo‘und to be biased, prejudicial or lacking in due
process.”"

39. “[Tlhe relationship between a private educational institution
and an enrolled student is Contracfual in nature: therefore, a»
student can bring a cause of action against said institution
for breach of contract where the institution ignores or
violates portioné of the written Contract.\" Swartle v. Hoffner,
734 A.2d 915, 919 (Pa. Super. 1999)."

40. This case is distinguishable from the cases where students

challenge their separation from or suspension from college

based upon either academic inadequacy' or misconduct.™

2 Boehm v. University of Pennsylvania School of Veterinary Medicine, 573 A.2d 575, 586 (Pa. Super.
1990).
B Schulman v. Franklin and Marshall College, 538 A.2d 49, 52 (Pa. Super. 1988)
“See also Reardon v. Allegheny College, 926 A.2d 477, 480 (Pa. Super. 2007); c.f. Boehm, supra. 573 A.2d
at 580-582 (Although contractual elements should be used to provide some framework for analyzing the
relationship between a student and a private institution, contract law will not be rigidly applied).
¥ B.g. Eterv. Misericordia, 1982 Pa. Dist. & Cnty. LEXIS 140; 28 Pa. D. & C.3d 402 (Luzerne Cty.
1982). Petock v. Thomas Jefferson University, 630 F.Supp. 187, 191 (E.D.Pa. 1986); Moire v. Temple

. University School of Medicine, 613 F.Supp 1360,1376 (E.D.Pa. 1985).
' B g. Strank, supra.; Boehm, supra.; Schulman, supra;. Wilson v. Allegheny College 2005 Pa. Dist. &
Cnty. Dec. LEXIS 485 (Crawford Cty. 2005); Reardon, supra.

11
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41.

42,

43.

It is also distinguishable for the so-called “failure to educate”
claims."”

Here, plaintiff’s request for a preliminary injunction does not
rest oh a challenge to his disenrollment. Rather, plaintiff's
Clailm rests upon whether the actions of the Committee on
Performance in chober of 2006, violated the contract
embodied in the July 20, 2005 ietter, as reaffirmed in the
July 27, 2005 e-mail.

The evidence presented to the Court demonstrates that
there wés a valid Contract- between TJU and Plaintiff, as
demonstrated by the July 20, 2005 letter, as réafﬁrmed in the
July 27, 2005.e-mail.

The evidence presented to the(Cour’t furth'.er demonstrates

that Defendant TJU breached that Contract when it

unilaterally prevented Plaintiff from fulfilling his obligations

under the contract in order to obtain reinstatement.

' For all the reasons set forth above; this Court finds that Plaintiff

h‘és demonstrated his entitlement to the requested preliminary

"Eg. Swartle v. Hoffner, 734 A.2d 915 (Pa. Super.- 1999); Morein v. Drexel University, 2000 Pa. Dist. &

Cnty. LEXIS 364; 44 Pa. D. & C.4™ 13 (Phila. 2000), rev’d without opinion, 782 A.2d 1065 (Pa. Super. Ct.
2001). Although the Superior Court’s memorandum opinion is unpublished, and not appropriately cited as
precedent, we have nonetheless reviewed the Superior Court’s Memorandum, along with the thoughtful
Dissenting Staterment of then President Judge McEwen. We find the reasons for reversal, which relate to

academic non-performance, are inapposite.
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injUnotion ordering his reinstatement to Thomas Jefferson
University as a medical student and Principal Investigator on the
NIH grant # 1 F30 NS43918-01, with all rights, privileges, and
benefits of those positions, forthwith. Plaintiff has not
demonstrated that thlere is any basis for a preliminary injunctibn as
to Thomas Jefferson University Hospitals, Inc.

An appropriate Order follows.

BY THE COURT:

L/UKM%\ML Q

'MANFREDI, J.
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IN THE COURT OF COMMON PLEAS
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
TRIAL DIVISION - CIVIL

JEFFREY PETER DATTO JULY TERM, 2007

V. | . NO. 1573
THOMAS JEFEERSON UNIVERSITY, DOGKETED
ot al. : DEC 91 2007
ORDER - K. GALLAGHER

AND NOW, this </ /| dayof [) acambor
2007, upon consideration of Plaintiff Jeffrey Peter Datto’s Motion for a
Preliminary Injunction, and the responses of Defendants Thomas
Jefferson University and Thomas Jefferson University Hospitals, Inc.,
and after an evidentiary hearing, it is hereby ORDERED and
DECREED that Plaintiff’s Motion is GRANTED as to Defendant
Thomas Jefferson University and DENIED as to Deféndant Thomas
Jefferson University Hospitals, Inc.

IT IS further ORDERED that:
1. Defendant Thomas Jefferson University shall immediately
take all steps necessary to reinstate Plaintiff Jefffey Peter

Datto to Thomas Jefferson University as a medical student

and Principal Investigator on the NiH grant # 1 F30




NS43918-01, with all rights, privileges, and benefits of those
positions, forthwith.

Plaintiff shall sign a letter agreeing to have his dean's letter
modified, as set forth in the July 20, 2005 letter from the
Assistant Dean.

Defendant Thomas Jefferson University shall report to this
Court, in writing, no later than January 2, 20098, on the steps

it has taken to comply with and give effect to this Order.

BY THE COURT:

AN o [

L4

MANFREDI, J.






